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Dear  Mr. Attorney, 


X.vi' 


r\';t 


Re :  Preliminary  Hea^Yigs 


TOkO.JTO 


I  am  pleased  to  enclose'\\a  copy f''bf  'tK’e- Report 
of  the  Special  Committee  on  Pret;dminary  Hearing^^ 
which  w'as  under  the  Chairmanship  N^^vt^e ^h’on^ikr^ie 
Mr. Justice  Arthur  Martin,  togetherw^fctt==flve^inori  ty 
report  of  Mr. Earl  J.  Levy,Q.C.  and  Mr . R . G . Thomas ,Q . C . 
The  majority  report  was  approved  at  the  meeting  of 
the  Bench  and  Bar  Council  on  April  19th  last  by  a 
very  substantial  majority  of  14  to  2  (with  5 
abstentions).  You  will  note  that  both  the  majority 
and  minority  reports  recommend  that  there  should  be 
a  voluntary  trial  period.  Before  embarking  on  a  trial 
period,  it  would  be  well  to  kno\r/  the  intentions  of 
your  Ministry, and  of  the  Federal  Department  of  Justice 
as  to  the  implementation  of  the  Report  by  legislation. 


Would  you  also  consider  the  forwarding  of  the 
Report  to  the  Federal  Minister  of  Justice  and  its 
release  to  the  press.  I  think  that  the  Chief  Justices 
of  the  other  Provinces  would  also  be  interested  in  its 
recommendations,  and  I  will  send  them  a  copy,  if  you 
are  in  agreement.  I  should  be  pleased  to  discuss  these 
matters  with  you  at  your  convenience. 


Yours  very  sincerely. 


Enel . 


rl^  l(o 


REPORT  OF  THE  SPECIAL  CONIMITTEE  ON  PRELIMINARY  HEARIN 


INTRODUCTORY 


Your  Cominittee  was  appointed  to  consider  and  make 
recommendations  with  respect  to  the  Outline  of  A  Proposed 
Committal  For  Trial  And  Disclosure  System  To  Replace  The 

Present  Preliminary  Hearing  And  Related  Procedures  prepared 
by  the  Ministry  of  the  Attorney  General  for  Ontario.  Attached 
to  this  report  as  Schedule  "A"  is  a  copy  of  the  Outline  of 
A  Proposed  Committal  for  Trial  and  Disclosure  System  to 
which  is  annexed  A  Draft  of  Guidelines  to  Crown  Attorneys 
and  Other  Crown  Counsel  in  the  Ministry  of  The  Attorney 

General  With  Respect  to  Disclosure  By  the  Crown  Dated 

February  27,  1981,  which  guidelines  were  put  into  effect  in 
Ontario  as  a  pilot  project  for  one  year  as  of  October  1, 

1981.  The  two  documents  are  intended  to  be  read  together 
since  the  outline  proposed  is  based  on  the  assumption  that 
the  guidelines  are  already  in  force. 

The  outline  of  the  proposed  disclosure  system  was 
prepared  by  the  Ministry  of  the  Attorney  Gener:l  for  transmission 
to  the  Federal  Department  of  Justice  as  a  basis  for  legislation 
and  in  response  to  mounting  concern  over  the  increasing 
length  of  preliminary  hearings,  the  resulting  delays  in  the 
criminal  justice  system  and  the  hardship  that  they  impose  on 


witnesses . 
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The  Committee  is  made  up  of  the  following  members: 


Chairman 

Member 


Member 

Member 

Member 

Member 

Member 

Member 


THE  HONOURABLE  MR.  JUSTICE  G. ARTHUR  MARTIN 
Court  of  Appeal  for  Ontario 

THE  HONOURABLE  G.  T.  EVANS 

CHIEF  JUSTICE  OF  THE  HIGH  COURT  OF  ONTARIO 

(THE  HONOURABLE  MR.  JUSTICE  J.G.J.  O'DRISCOLL 
attended  on  behalf  of  Chief  Justice  Evans 
at  the  meetings  of  September  22,  1981  and 
November  10,  1981  ) 

THE  HONOURABLE  MR.  JUSTICE  C.  L.  DUBIN 
Court  of  Appeal  for  Ontario 

HIS  HONOUR  JUDGE  LLOYD  K.  GRABURN 

County  Court  of  the  Judicial  District  of  York 

HIS  HONOUR  F.C.  HAYES 
CHIEF  JUDGE 

Provincial  Court  (Criminal  Division) 

HIS  HONOUR  H.A,  RICE 

ASSOCIATE  CHIEF  JUDGE 

Provincial  Court  (Criminal  Division) 

E.  G.  EWASCHUK,  ESQ.,  Q.C. 

Director,  Criminal  Law  Amendments  Section 
Department  of  Justice,  Ottawa 

G.  H.  McCRACKEN,  ESQ. 

Senior  Counsel,  Criminal  Prosecutions 
Toronto  Regional  Office 
Department  of  Justice 

(Replacing  L.  R.  OLSSON,  ESQ.,  i^.C. 

Department  of  Justice,  Toronto) 
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Member 

R.  M.  McLEOD,  ESQ.,  Q.C. 

Assistant  Deputy  Attorney  General  and 

Director  of  Criminal  Law 

Ministry  of  the  Attorney  General,  Toronto 

Member 

J.D.  TAKACH,  ESQ.,  Q.C. 

Deputy  Director  of  Criminal  Law  and 

Director  of  Crown  Attorneys 

Ministry  of  the  Attorney  General,  Toronto 

Member 

J.  D.  BOWLBY,  ESQ.,  Q.C. 

Treasurer,  Law  Society  of  Upper  Canada 

Member 

R.  G.  THOMAS,  ESQ.,  Q.C. 

President,  Criminal  Lawyers  Association,  Toronto 

Member 

EARL  J.  LEVY,  ESQ. ,  Q.C. 

Vice-President 

Criminal  Lawyers  Association 

Member 

ARTHUR  MALONEY,  ESQ.,  Q.C. 

Criminal  Lawyers  Association 

Ex  Officio 
Member 

THE  HONOURABLE  W.  G.  C.  HOWLAND 

CHIEF  JUSTICE  OF  ONTARIO 

Secretary  - 

BORIS  KRIVY,  ESQ. ,  Q.C. 

Executive  Officer  for  the  Chief  Justices 

Secretary  - 

N.\NCY  S.  KASTNER 

Law  Clerk  to  the  Chief  Justice  of  the  High  Court 

Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
Ontario  Council  of  University  Libraries 


https://archive.org/details/mag_00006248 
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Your  Committee  met  on  7  occasions;  June  2,  1981, 

June  29,  1981,  August  18,  1981,  September  22,  1981,  November 
10,  1981,  January  28,  1982,  March  16,  1982. 

The  Committee  at  its  first  meeting  considered 
whether  it  should  invite  submissions  by  individuals  and 
organizations,  but  concluded  that  having  regard  to  the  size 
of  the  Committee  and  its  broad  composition,  the  Committee, 
initially,  at  any  rate,  should  not  invite  submissions  but 
should  endeavour  to  reach  its  conclusions  based  on  existing 
research,  the  experience  in  other  countries,  and  the  experience 
of  the  members  of  the  Committee. 

The  Committee  by  a  large  majority  is  satisfied 
that  preliminary  hearings  are  becoming  excessively  long, 
making  unnecessary  and  excessive  demands  upon  judicial  time 
and  imposing  severe  hardship  on  witnesses  who  may  be  required 
to  attend  on  several  occasions  as  a  result  of  adjournments. 
Statistics  kept  within  the  Ministry  of  the  Atcorney  General 
of  Ontario  which  show  the  relative  percentage  increase  in 
workload  in  (1)  Provincial  Court  (Criminal  Division)  trials; 
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(2)  County  and  District  Court  trials,  and  (3)  Preliminary 
hearings  in  the  Provincial  Court  support  the  conclusion. 
Annexed  as  Schedule  "B”  is  a  chart  showing  the  percentage 
increase  in  workload  from  1976  to  1982,  which  shows  a 
thirty  per  cent  increase  in  Provincial  Court  trials,  a  one 
hundred  and  sixty-one  per  cent  increase  in  County  and  District 
Court  trials  and  a  one  hundred  and  sixty-five  per  cent 
increase  in  preliminary  hearings. 

The  Committee  is  unanimously  of  the  view  that  any 
modification  of  the  preliminary  hearing  must  provide  for  a 
screening  mechanism  to  protect  an  accused  against  being 
required  to  stand  trial  on  a  charge  unless  a  judicial 
officer  is  satisfied  of  the  existence  of  a  prima  facie  case 
against  him. 


THE  PRELIMINARY  HEARING  -  ITS  FUNCTION 

It  became  apparent  to  the  Committee  at  a  very 
early  stage  of  its  proceedings  that  one  of  the  . undamental 
questions  that  the  Committee  would  be  required  to  consider 
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was  the  purpose  that  the  preliminary  hearing  legitimately 

serves,  since  any  modification  of  the  preliminary  hearing 

should  be  responsive  to  its  purpose.  The  Supreme  Court  of 

Canada  has  stated  in  the  clearest  terms  that  the  purpose  of 

the  preliminary  hearing  is  to  determine  whether  there  is 

sufficient  evidence  toput  the  accused  on  trial. ^  The  view 

of  the  Supreme  Court  of  Canada  as  to  the  purpose  of  the 

preliminary  hearing  accords  with  that  of  the  English  Courts. 

Thus,  provided  that  the  prosecution  can  establish  a  pr ima 

facie  case  by  the  witnesses  it  does  call,  it  is  not  obliged 

to  call  any  particular  witness  at  the  preliminary  hearing 

even  though  that  witness  is  a  very  important  one  such  as  the 

complainant  in  a  sexual  case,  and  even  though  the  defence 

wishes  that  witness  called;  and  a  committal  for  trial  will 

2 

not  be  quashed  for  failure  to  call  the  witness. 


1.  -  Patterson  v.  The  Queen,  [1970]  S.C.R.  409  it  412; 

Caccamo  v.  The  Queen ~Ti 97 5] ,  21  C.C.C.  (2d)  257  at  275  (S.C.C. 


"  Epping  and  Harlow  Justices:  Ex  parte  Massaro 

'(T9 7 2 3  ,  57  Cr'.  App.  R.  499  (D.C.);  R.  v.  Grays  Justices, 
Ex  parte  Tetley  (1979),  70  Cr.  App.'RV  11  (D.  C.). 


2. 
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Although  the  purpose  of  the  preliminary  hearing  is 
to  ensure  that  no  one  shall  be  required  to  stand  trial 
unless  there  is  a  prima  facie  case  against  him,  it  has  by 
long  tradition  and  practice  incidentally  provided  an  accused 
with  the  opportunity  of  ascertaining  the  case  he  has  to 
meet.  Ordinarily,  the  Crown  does  not  restrict  the  evidence 
it  calls  at  the  preliminary  hearing  to  the  bare  minimum 
required  to  enable  the  Justice  to  form  an  opinion  that  there 
is  sufficient  evidence  to  put  the  accused  on  trial,  but  if 
the  Crown  chooses  to  do  so  the  only  protection  the  accused 
has  against  surprise  at  the  trial  is  the  practice,  strictly 
enforced  in  England,  of  requiring  the  Crown  to  serve  the 
accused  in  advance,  of  the  trial  with  a  copy  of  the  statements 
of  witnesses  the  Crown  proposes  to  call  at  the  trial  who 
were  not  called  at  the  preliminary  hearing.  It  is  only  in 
more  recent  times  that  the  English  rule  of  practice  requiring 
the  Crown  to  furnish  the  defence  with  copies  of  statements 
of  witnesses  intended  to  be  called  at  the  trial  who  were  not 
called  at  the  preliminary  hearing  has  been  considered  in  all 
parts  of  Canada  as  essential  to  a  fair  trial  and  as  such 
strictly  enforced  by  the  Courts.^ 


-  See  R.  V.  Demeter  (1975),  25  C.C.C.  (2d)  417  at  p.  445  (Ont.C 
affirming  the  established  rule  of  practice. 


3. 
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It  has  become  customary  in  Canada  for  defence 
counsel  to  use  the  preliminary  hearing  to  probe  for  Weaknesses 
in  the  testimony  of  the  witnesses  called  by  the  Crown,  to 
elicit  information  that  may  provide  the  foundation  for  an 
attack  on  credibility  at  the  trial,  and  to  tie  the  witness 
down.  In  the  hands  of  skilful  counsel  and  used  with  restraint, 
this  type  of  cross-examination  can  be  a  valuable  aid  as  a 
means  of  obtaining  discovery  of  the  Crown's  case.  It  is, 
perhaps,  correct  to  say  that  this  incidental  purpose  served 
by  the  preliminary  hearing  has  been  more  highly  developed 
and  used  in  this  country  than  in  other  common  law  jurisdictions. 
This  aspect  of  the  preliminary  hearing  can,  however,  lend 
itself  to  abuse  by  time  consuming  "fishing  expeditions"  and 
lengthy  cross-examinations  which  serve  no  useful  purpose. 

The  preliminary  hearing  was  never  intended  to  be  a  first 
trial . 

The  provisions  of  s.  469  of  the  Code  are  also  used 
to  obtain  discovery  of  the  Crown's  case  at  the  preliminary 
hearing.  After  the  evidence  of  witnesses  called  by  the 

prosecution  has  been  taken,  the  Justice  is  requ3  ed  by  s. 

• 

469Ci?)  to  ask  the  accused  if  he  wishes  to  call  any  witnesses 
and  s.  469(4)  requires  the  Justice  to  hear  each  witness 
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called  by  the  accused  who  testifies  to  any  matter  relevant 

to  the  inquiry.  Under  these  provisions  the  accused  can  call 

prosecution  witnesses  (if  he  can  ascertain  their  identity) 

4 

in  order  to  discover  their  evidence. 

Neither  the  common  law  nor  the  Criminal  Code 
provides  for  any  general  formal  system  of  disclosure, and 
disclosure  in  the  past  has  been  largely  discretionary.  It 
is  precisely  because  the  law  does  not  provide  for  any  general 
disclosure  procedure  that  the  preliminary  hearing,  designed 
for  a  different  purpose, has  been  made  to  serve  the  purpose 
of  discovery.  The  Comprehensive  Study  Report  of  The  Law 
Reform  Commission  of  Canady  as  published  in  1974,  expresses 
the  view  that  because  the  preliminary  hearing  is  designed 
for  the  purpose  of  ensuring  that  there  is  sufficient  evidence 
to  warrant  putting  an  accused  on  trial,  it  is,  and  always 
will  remain  unsuitable  for  providing  pre-trial  "discovery". 

The  Report  states  at  p.  71: 

Taking  a  new  approach,  why  not  reverse 
these  two  objectives?  The  first  objective 
of  pre-trial  procedure  should  be  to  "ully 
inform  the  accused  of  the  prosecution 


-  R.  V.  Misko  (1945),  85  C.C.C.  410  (Ont.H.C.) 
The  gueen  (1976) .  31  C.C.C.  (2d3  466  (Ont.H. 
31  C.C.C.  (2d)  466n  (Ont.C.A.). 


;  Re  Ward  and 
C.),  affd.. 


4. 
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brought  against  him.  Then,  having 
achieved  this  objective,  the  second 
objective  of  allowing  for  a  completely 
unsupported  charge  to  be  dismissed  and 
for  an  accused  to  be  consequently  dis¬ 
charged  can  then  be  achieved. 

On  the  other  hand,  the  preliminary  hearing  has 
staunch  supporters,  including  Sir  David  Napley.  It  is  said 
that  cross-examination  of  witnesses  at  the  preliminary  hearing 
may  elicit  facts,  data  and  leads  which  may  unearth  witnesses 
who  would  otherwise  not  be  available.- The  system  of  'disclosure', 
it  is  said,  would  not  provide  these  'discovery'  aspects  of 
the  preliminary  hearing.  On  the  other  hand,  the  strength  of 
the  Crown's  case  may  convince  an  accused  that  he  should  plead 
guilty;  that  it  will  serve  to  delineate  the  issues  and  shorten 
the  trial  by  making  it  apparent  to  counsel  that  it  is  unprofitable 
to  pursue  certain  lines  of  defence.  The  preliminary  hearing, 
of  course,  provides  a  means  of  perpetuating  evidence.  These 
are  weighty  arguments.^  It  must  be  pointed  out,  however, 
that  in  many  cases  preliminary  hearings  do  not  result  in 
shorter  trials.  Indeed  the  converse  tends  to  le  true;  as 
preliminary  hearings  have  become  longer,  trials  have  also 
become  longer. 

The  majority  of  the  Committee  consider  that  the 
advantage  to  the  accused  of  a  preliminary  inquiry  can  be  ’ 


-  The  Case  for  Preliminary  Inquiries  by  David  Napley,  [1966] 
Crim .  L .  490;  A~Perspectl  ve  on  The  Abolition  of  The 

Preliminary  Inquiry  by  Ken  Chasse,  Criminal  Lawyers 
Association  Newsletter,  vol.  4,  April  1981,  p.  42. 


5. 
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compensated  by  providing  a  satisfactory  system  of  pre¬ 
trial  disclosure  which  has  not  hitherto  existed,  and.  that  the 
interests  of  the  accused  can  be  effectively  protected  by  the 

safeguards  which  the  Committee  recommends. 

Some  of  the  most  effective  cross-examinations  are 
made  with  respect  to  witnesses  who  have  not  testified  at  the 
preliminary  hearing,  where  the  defence  has  been  given 
adequate  notice  of  the  intention  of  the  Crown  to  call  the 
witness,  and  has  been  provided  with  a  copy  of  the  witness's 
statement.  On  the  other  hand,  nothing  is  more  ineffectual 
than  confronting  a  witness  at  the  trial  with  minor  variations 
in  his  testimony  at  trial  from  that  given  at  the  preliminary 
hearing. 

It  must  be  borne  in  mind,  moreover,  that  the 
preliminary  hearing  is  available  only  in  a  relatively  small 
percentage  of  cases.  The  Study  Report  of  The  Law  Reform 
Commission  of  Canada  points  out  that  the  preliminary  hearing 
is  used  in  about  seven  per  cent  of  indictable  offences, 
and,  of  course,  is  unavailable  in  summary  convi  tion  offences. 
Taking  all  offences  together  nearly  ninety-five  per  cent  of 
all  criminal  cases  go  to  trial  with  no  preliminary  hearing 
being  held.^ 


See  Study  Report  of  The  Law  Reform  Commission  of 
Canada  on  Discovery  in  Criminal  Cases,  p.  66. 


6. 
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The  proposed  system,  if  properly  applied,  will 
result  in  an  accused  obtaining  more  information  about  the 
case  he  must  meet,  than  he  now  is  able  to  obtain.  It  extends 
to  indictable  offences  in  the  absolute  jurisdiction  of  the 
Provincial  Court  Judge  and  to  summary  conviction  offences,  in 
respect  to  which,  of  course,  a  preliminary  hearing  is  not 
available  as  a  means  of  disclosure. 

THE  EXPERIENCE  IN  OTHER  COMMON  LAW  JURISDICTIONS 

The  preliminary  hearing  in  England  has  been 
considerably  modified  in  practice  by  s.  2  of  the  Criminal  Justice 
Act  1967  which  provides  that,  subject  to  certain  conditions, 
a  witness's  written  statement  is  admissible  in  evidence  at 
the  preliminary  inquiry  to  the  same  extent  as  his  oral  evidence. 

i 

The  statement  must  be  signed  by  the  person  who  made  it  and 
contain  a  declaration  that  it  is  true  and  that  he  made  the 
statement  knowing  that  if  it  were  tendered  in  evidence  he 
would  be  liable  to  prosecution  if  he  wilfully  seated  anything 
which  he  knew  to  be  false.  The  defence  can  refuse  to  accept 
the  statement  and  require  the  witness  to  be  called  subject  to 
the  right  of  the  prosecution  not  to  call  the  witness  if  he 

7 

can  make  out  a  pr ima  facie  case  without  that  witness. 


7 .  -  R.  V.  Grays  Justices,  Ex  parte  Tetley ^ 


suDra . 
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Section  2  however,  contains  a  safeguard  that  the  Court  may  on 
the  application  of  either  party  or  of  its  own  motion, require 

g 

that  a  witness  attend  before  the  court  and  give  evidence. 

The  committal  procedure  under  the  Criminal  Justice 
Act  1967  is  alternative  to  the  conrentional  preliminary  hearing 

9 

Under  s.  7  of  the  Magistrates* *  Courts  Act  1952.  In  actual 
practice,  however,  the  committal  procedure  under  the  Criminal 
Justice  Act  1967  would  appear  to  have  largely  supplanted  the 
conventional  preliminary  hearing  under  s.  7  of  the  Magistrates ' 
Courts  Act  1952.  The  Royal  Commission  on  Criminal  Procedure, 
in  the  Law  and  Procedure  Volume,  states  at  p.  70: 


There  is  no  information  kept 
nationally  of  the  use  made  of  committals 
under  s.  1  of  the  Criminal  Justice 
Act  1967  as  opposed  to  those  under  s.  7 
of  the  Magistrates*  Courts  Act  1952 .*  It 
is  generally  thought  that  the  proportion 
of  the  latter  to  the  former  is  extremely 
small  and  the  limited  research  information 
that  is  available  bears  out  this 
impression.  In  a  study  of  cases 
committed  for  trial  by  Sheffield  Magistrates' 
Court  during  1972,  only  one  case  out 
of  a  total  of  356  had  full  committal 
proceedings,  and  of  2,406  cases  sen. 
for  trial  in  the  Crown  Court  at 
Birmingham  during  1975  and  1976,  only 
four  had  full  committals;  in  18  others 
some  of  the  evidence  had  been  given  orally. 


8.  -  Study  Report,  pp.68  -  70. 

9 .  -  The  Royal  Commission  on  Criminal  Procedure, 

Law  and  Pr o c e d u re  V o 1 u m e /  p .  69 . 

*  -  The  relevant  provisions  of  the  Criminal  Justice  Act  1967 
and  the  Magistrates'  Courts  Act  f9'52  are  now  incorporated 

in  the  Magistrates'  Courts  Act  1980. 
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The  Australian  States  and  New  Zealand  have  followed 
the  English  model.  The  English  bar  has  apparently  found  the 
•packet'  of  material  with  which  they  are  supplied  under  the 
Criminal  Justice  Act  1967  satisfactory,  and  the  conventional 
preliminary  hearing,  as  indicated  above,  has  largely  fallen 
into  disuse.  The  Royal  Commission  on  Criminal  Procedure  in 
England  has  recently  recommended  in  a  report  of  January  1981 
that  committal  proceedings,  as  such,  should  be  abolished 
subject  to  the  right  of  the  accused  to  move  for  a  discharge. 

It  would  appear,  however,  that  the  majority  favoured  the 
view  that,  upon  the  "application  for  discharge",  the 
sufficiency  of  evidence  would  be  determined  by  the  Magistrates' 
Court  on  the  basis  of  written  material. The  Royal  Commission 
also  recomiiiended  the  extension  of  pre-trial  disclosure 
procedures  to  summary  trials  of  indictable  offences  and 
summary  conviction  offences.  In  the  United  States  the 
emphasis  in  recent  times  has  been  on  the  development  of 
procedures  for  pre-trial  disclosure,  and  it  appears  that  the 
preliminary  hearing  when  used  has  a  limited  function  to 
ensure  that  there  is  a  pr ima  facie  case  against  the  accused 
to  warrant  the  defendant  being  required  to  stan  trial.  The 
Study  Report  of  The  Law  Reform  Commission  of  Canada, 

supra ,  noted  that  in  Israel,  where  criminal  procedure  is 
derived  from  the  common  law,  the  preliminary  hearing  was  abolished 
in  1965  when  a  new  code  of  criminal  procedure  was  enacted. 


Report  of  The  Royal  Commission  on  Criminal  Procedure, 
pp.  181-183;  [IqIi]  Crira.L.R.  445. 


10. 


ill?  3 


'  ’f. 


'"t ,  ■■  ii  fcH'j'J 

.mvv  :  -.''•  ■'■: .  '.ifMir  ^li’i  /f 


-j . 


vm  Aoa  *.->Wt  a&itl^^:)t)A  9rfT 


cj 

nw-4,j. 


','#lGRa' 

^  ■  :yfm  r^mm  ^ 


r 


,  X» ? Xtk^Qi  idtly 


1=1 


01. 


XJitciw  ’9ri4  ,  MVW^I  /,a9q^a_  hiuhfa  H 


•,:i^ . 


***3BX*Bii*M  ’<<J 4»tifflr3jjd!»  3rf  6£4w :a'a4tiv»  toi'xiSiijjlMjij, 


>  ■:;«. 


is^oH  9rfT  sl'  eisg^^  «<>%;£:) 


.©I 


'■•$i  V 


i.'- ■ 


■  ■■■■*(  ■  'fv-  ','  . 

-  .  ,  ■'  ■' 


!  ■  ■-■'  ■  .  -'^  '■  'j-  ■-■*F(.^  ■' :/  ... -la-  s  ,  ^ 

*  ^'i46,t::)i,  t ni  5o.v  ^ xi  W.ma  *!<>t  ^ 

' .;<v .-1.  '.4#  -  -  ■ 


*3'^'  ■'  ■.',.1'  ."'!o.'"l"' '  ■  '  ■•  1.  '  '  ■  ‘  r..;! 


gj  ..,  f'l''  ,  ^■;*5  TijiSCi:,'>5t^'l|}'f 


es  fs 


■  w 


1"-'% 

r^  , :  '■  ;  .^:.  :y^:  '  ,  u^  iTi 


^  ■  fc t  ®.<>5i  Y •?=&«: r^l'  l^t ^  ■  ,; 

.  f  '■ ,  Jk:.AV\  '  A'%i  '  "'§  i-'  ■'  *3>. ’  *■-■  ;  ®  -1  '  iiS'*' 

,  si  .'SWfca Vi»rf^44il^*!.^n^  t>*rO.(l ' 

fcrt:*  =  l«il.  ;f 

_  ■i«ti5Ui(t;;^'  .94»  >«3  liigijv  l«#B^ 

'■■•'  ’  '■"  ■■  ■"  r  1 

■  W  "  •  >xoS,; 


iyii'il  I. 


15 


making  statutory  provision  for  disclosure  of  the  "material 
of  investigation  in  the  possession  of  the  prosecutor".  The 
prosecutor  is  precluded  from  producing  any  evidence  in  court 
unless  the  accused  or  his  counsel  has  been  given  a  reasonable 
opportunity  to  inspect  and  copy  the  evidence  or  the  statement, 
if  any,  made  by  the  witness  in  the  investigation,  except 
where  the  right  to  do  so  has  been  waived. 


PROPOSED  COMMITTAL  FOR  TRIAL  AND  DISCLOSURE  SYSTEM 

A.  THE  CO^^MITTEES'  VIEWS  AS  TO  THE  ADEQUACY  OF  THE  DISCLOSURE 

Provided  For  in  the  attorney  general's  outlike  of  THE' Proposed 

DTS'C~L0SUR£'  SYSTEM  AND  IN  THE  GUIDELINES 

The  Outline  and  the  Guidelines  envision  disclosure 
at  four  different  stages  in  the  proceedings  and  also  a 
continuing  duty  by  the  Crown  to  make  additional  disclosure 
of  any  further  material  that  comes  into  the  possession  of 
the  Crown  up  to  and  including  the  trial. 

The  initial  disclosure  provides  basic  information 
and  is  provided  to  the  accused  not  later  than  h's  first 
appearance.  At  this  stage  of  the  proceedings  tne  accused 
may  not  have  counsel.  The  Committee  has  been  informed  that 
defence  counsel  have  found  this  initial  disclosure  helpful 

Study  Report  of  The  Law  Reform  Commission  of  Canada, 

pp.  115-117. 
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when  requested  by  an  accused  to  act  for  him  or  her.  Annexed 
as  Schedule  "C"  is  a  sample  initial  disclosure  document. 

Following  the  initial  disclosure,  the  accused  must 
be  afforded  sufficient  time  to  retain  counsel,  appear  in 
court  with  counsel,  set  time  limits  for  the  further  disclosure 
meetings  contemplated  by  the  Outline,  and  to  fix  dates  for 
election  and  committal  proceedings  where  the  accused  elects 
to  be  tried  by  a  judge  and  jury  or  a  judge  without  a  jury  or 
where  the  offence  is  within  s.  427. 

Ke  are  informed  that  the  interval  between  the 
first  appearance  and  the  retaining  of  counsel  is  sometimes 
unduly  prolonged  and  that  legislation  should  provide  for  an 
outside  time  limit  in  which  to  retain  counsel  or  to  proceed 
without  counsel  to  the  next  stage  above  set  out. 

The  Stage  III  disclosure  provided  for  in  the 
Outline  appears  to  be  sufficient  for  the  limited  purpose  of 
setting  a  date  to  proceed  with  a  trial  if  the  accused  elects 
trial  before  a  Provincial  Court  Judge,  or  to  pro^^ed  to  a 
committal  proceeding,  as  the  case  may  be;  although  there  are 
still  some  outstanding  differences  of  opinion  in  relation  to 
the  disclosure  provided  for  in  the  Outline.  The  majority  of 
the  Committee  considers  that  the  present  wording  of  the 
disclosure  provisions  in  Stage  III  (g)  is  unsatisfactory,  in 
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that  the  names  and  addresses  of  witnesses  proposed  to  be 
called  by  the  Crown  in  chief  should  be  provided  unless  there 
is  good  reason  for  withholding  them.  The  Committee  recognizes, 
however,  that  there  may  be  cases  where,  even  though  there  is 
no  reason  to  believe  that  the  witness  will  be  subject  to 
intimidation,  the  desire  of  the  witness  to  maintain  his 
privacy  and  not  to  be  subject  to  interviews  at  his  home  or 
his  place  of  business  is  a  legitimate  cause  for  concern  to 
the  Crown.  Where,  however,  the  only  reason  for  withholding 
the  name  and  address  of  the  witness  is  a  concern  to  protect 
the  witness'  privacy,  the  Crown,  as  an  alternative  to 
disclosing  the  name  and  address  of  the  witness,  should  be 

I 

under  an  obligation  to  provide  a  mechanism  whereby  the 
witness  may,  if  the  defence  wishes,  be  interviewed  privately 
at  the  police  station,  or  in  the  office  of  the  Crown  Attorney, 
or  other  suitable  place. 


The  Committee  also  considers  that  the  second 
part  of  paragraph  Cg)  should  be  amended  to  provide  that, 
where  names  and  addresses  of  Crown  witnesses  are  supplied, 
the  police  may  be  asked  to  contact  the  witness  rather  than 
the  present  provision  that  in  the  circumstances  the  police 
should  be  asked  to  contact  the  witness.  The  majority  of  the 
Committee  are  also  of  the  view  that  the  proposed  disclosure 
system  should  contain  an  express  provision  that  an  accused 
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upon  request  should  be  provided  with  a  copy  of  any  oral  or 

r 

written  statement  of  the  accused  in  the  possession  of  the 

police  or  the  Crown,  whether  or  not  the  Crown  proposes  to 

1 2 

introduce  the  statement  as  part  of  its  case  in-chief. 

The  Committee  is  also  of  the  view  that  express  provision 
should  be  made  in  the  Outline  for  Crown  counsel  to  supply 
the  defence,  upon  request  and  upon  being  given  reasonable 
notice,  with  any  relevant  criminal  record  of  a  proposed 
Crown  witness. 

« 

B.  COMMITTAL  FOR  TRIAL  ON  WRITTEN  MATERIAL 


The  majority  of  the  Committee  are  in  favour  of  the 
substitution  of  a  disclosure  procedure  and  committal  for 
trial  on  "written  material"  subject  to  the  safeguards 
hereafter  outlined. 

The  Attorney  General's  Outline  provides  for  the 
committal  for  trial  of  an  accused  on  "written  material" 
which  is  not  limited  to  signed  statements  of  a  witness  but 
extends  to  unsigned  written  statements,  "will  say"  statements, 
and  synopses. 


12.  -  Savion  and  Misrahi  v.  Regina  (1980),  13  C.R.  (3d)  259  (Ont.C.. 

Note  the  Guidelines  to  Crown  Attorneys  provide  for 
such  disclosure  where  Crown  counsel  decides  that  the 
record  of  the  witness  is  relevant. 
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The  Committee  is  conscious  of  the  fact  that  many 
police  officers  resist  providing  statements  to  defence 
counsel,  and  that  witnesses  are  sometimes  reluctant  to  give 
statements,  especially* signed  statements,  if  they  know  that 
defence  counsel  will  be  supplied  with  those  statements.  The 
Committee  is  also  conscious  of  the  fact  that  it  will  take 
time  to  educate  the  police  in  the  taking  of  statements  that 
will  provide  a  proper  basis  for  committal  on  written  statements 


Although  the  present  provisions  in  the  Attorney 
General's  Outline  providing  for  committal  for  trial  on 
"written  material",  in  general,  constitute  a  satisfactory 
basis  for  a  voluntary  system  of  committal  for  trial  on 
written  material  on  a  trial  basis,  the  replacement  of  the 
preliminary  hearing  by  a  disclosure  system  and  committal  for 
trial  on  written  material  on  a  permanent  and  legislated 

basis  should  be  founded  on  written  statements  of  a  witness 

% 

with  respect  to  which  the  witness  may  be  cross-examined. 

The  witness's  statements,  generally  speaking,  should  also  be 
signed  by  the  witness.  The  witness  who  refuses  to  sign  a 
statement  has  no  cause  for  complaint  if  his  r  fusal  to  sign 
his  statement  constitutes  a  factor  to  be  taken  into  account 
by  the  judge  in  deciding  whether  to  require  the  witness  to 
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attend  and  give  evidence  under  oath  on  committal  proceedings. 
The  Committee  has  had  the  opportunity  of  examining  statements 
of  witnesses  supplied  under  the  Criminal  Justice  Act  1967. 
These  statements  are  detailed  in  nature  and  signed  by  the 
witness. 

One  of  the  advantages  of  the  preliminary  hearing, 
as  perceived  by  defence  counsel,  is  that  skilful  cross- 
examination  of  witnesses  at  the  preliminary  hearing  or  the 
cross-examination  of  the  of ficer- in-charge  of  the  investigation 
sometimes  leads  to  the  uncovering  of  material  that  is  helpful 
to  the  defence.  The  Attorney  General's  Guidelines  to  Crown 
Attorneys  recognizes  the  duty  of  the  Crown  to  make  the 
defence  aware  of  the  existence  of  any  evidence  which  may  be 
helpful  to  the  defence.  Some  members  of  the  Committee, 
however,  have  expressed  concern  that  Crown  counsel  might  be 
unaware  of  the  existence  of  evidence  helpful  to  the  defence 
because  such  evidence  had  not  been  disclosed  by  the  police 
to  Crown  counsel.  The  Committee  recommends  the  officer- 
in-charge  of  the  investigation  be  required  to  certify  to 
Crown  counsel  that  he  is  not  aware  of  any  other  facts  or 
information  either  in  support  of  the  Crown's  case  or  the 
defence.  Crown  counsel  is  then  in  a  position  to  carry 
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out  his  obligation  under  the  Coimnittal  and  Disclosure 
System  in  the  knowledge  that  the  police  have  formally, 
assured  him  that  they  have  provided  all  information  which  is 
relevant  to  the  case  for  the  Crown  or  the  defence. 

The  Outline  assumes  that,  for  the  purpose  of 
committal,  the  written  statements  and  other  material  will 
constitute  "evidence"  to  the  same  extent  as  if  the  state¬ 
ments  and  written  material  had  been  given  or  verified  under 
oath.  This  is  fundamental  to  any  system  of  committal  for 
trial  on  written  material.  The  Outline  also  assumes  that 
there  will  be  no  voir  dire  requirements  with  respect  to  the 
admissibility  of  the  "evidence",  but  that  all  evidence 
tendered  will  be  admissible  unless  the  Court  is  satisfied 
that  there  is  no  "arguable"  basis  for  its  admission  at  the 
trial.  The  Committee  suggests  that  "reasonable"  should  be 
substituted  for  "arguable"  in  paragraph  iii  of  Appendix  "A" 
of  the  Outline. 

If  the  Outline  is  implemented  by  legislation,  it 
will  constitute  a  reversal  of  the  present  rules  of  evidence 
applicable  at  the  preliminary  hearing  which  exclude  evidence 
unless  shown  to  be  admissible  under  the  ordinary  rules  of 
evidence.  The  Committee  considers  that  the  proposal  is,  in 
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general,  acceptable.  Where  the  Crown  proposes  to  introduce 
a  statement  made  by  an  accused  to  a  person  in  authority 
which  the  accused  wishes  to  contest  as  not  having  been 
obtained  voluntarily,  the  accused  may,  by  leave  of  the 
Provincial  Court  Judge,  call  the  officers  concerned  in  the 
taking  of  the  statement  and  examine  them  under  oath  as  to 
the  circumstances  surrounding  the  taking  of  the  statement. 

As  previously  indicated,  however,  the  Judge  on  committal 
proceedings,  for  the  purpose  of  committal  only ,  will  admit 
the  statement  unless  he  is  of  opinion  that  there  is  ho 

admissible  at  the  trial.  The  present  case  law  is  that  at 
the  preliminary  hearing,  as  at  trial,  a  statement  made  by 
the  accused  to  a  person  in  authority  is  excluded  unless  the 

Judge  conducting  the  preliminary  hearing  is  satisfied  beyond 

14 

a  reasonable  doubt  that  the  statement  was  voluntary. 

C.  THE  RIGHT  TO  REQUIRE  A  WITNESS  OR  WITNESSES 
TO  BE  EXAMINED  UNDER  OATH 

The  Outline  of  the  proposed  Committa?  For  Trial 
and  Disclosure  System  as  originally  drafted  made  no  provision 


14. 


R.  V.  Norgren  (1975),  27  C.C.C.  (2d)  488  (B.C.C.A.) ; 
R.  V.  Pickett  (1975),  28  C.C.C.  (2d)  297  (Ont.C.A.) . 
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for  the  right  to  call  a  Crown  witness  in  respect  of  whom  the 
defence  had  been  supplied  with  a  copy  of  his  statement.  The 
Crown,  however,  if  it  chose  could  require  a  witness  to 
attend  for  examination  under  oath  by  not  filing  the  witness's 
statement.  The  accused  under  the  Outline  had  an  absolute 
right  to  call  any  "defence"  witness  such  as  an  alibi  witness. 

The  majority  of  the  Committee  were  firmly  of  the 
opinion  that  any  committal  for  trial  and  disclosure  system 
must  make  provision  for  an  application  by  the  accused  to  a 
Provincial  Court  Judge  for  leave  in  appropriate  circum¬ 
stances  to  require  a  particular  witness  or  witnesses  to  be 
examined  under  oath.  A  small  minority  of  the  members  of  the 
Committee  were  of  the  view  that  there  should  be  an  absolute 
right  to  require  witnesses  in  certain  categories,  for  example, 
the  victim,  to  be  examined  under  oath;  and  a  qualified  right 
to  require  other  witnesses  to  be  examined  by  leave.  The 
majority  were,  however,  of  the  view  that  to  provide  an 
unqualified  right  to  require  witnesses  in  certain  categories 
to  be  examined  under  oath  would  have  the  effe  t  of  superimposing 
the  existing  preliminary  hearing  on  a  pre-trial  disclosure 
system,  which  would  do  little,  if  anything,  to  reduce  the 
length  of  preliminary  proceedings  and  might  likely  increase 
their  length. 
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A  majority  of  the  members  of  the  Committee  would 
be  in  favour  of  replacing  the  preliminary  hearing  with  a 
satisfactory  pre-trial  disclosure  procedure  and  permitting 
the  committal  for  trial  of  an  accused  on  written  statements 
of  witnesses  and  exhibits  subject  to  three  safeguards: 


(a)  Although  it  is  anticipated  that  in  the 
majority  of  cases  the  Crown  would  proceed 
exclusively  on  the  basis  of  such  written 
statements  and  exhibits,  the  Crown  may  examine 
a  witness  or  witnesses  viva  voce  rather  than 
filing  written  statements  with  respect  to  the 
evidence  of  that  witness  or  witnesses. 

(b)  The  accused  after  hearing  any  viva 
voce  evidence  and  after  being  provided  with 
complete  disclosure  of  written  material,  may 
move  for  discharge  on  the  ground  that  there 
is  no  evidence  to  warrant  putting  the  accused 
on  trial. 


(c)  The  Judge  before  whom  the  committal 
proceedings  takes  place  may,  of  his  own  motion 
or  on  the  application  of  the  accused,  require 
any  witness  to  attend  and  be  examined  under 
oath  notwithstanding  the  statement  of  the 
witness  has  been  filed,  where  he  is  of  the 
opinion  that  the  interests  of  justice  require 
that  the  witness  be  examined,  taking  into 
account  the  following  factors: 


1)  The  nature  of  the  witness  and  }.  .s 
evidence  (e . g .  victim,  accomplice, 
children  of  tender  years,  identification, 
police  officer  taking  a  statement  from 
accused  etc.)  and  the  importance  of  his 
evidence  in  relation  to  the  issues  in 
the  case. 
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2)  The  completeness  of  the  statement 
of  the  witness  with  which  the  accused 
has  been  furnished,  having  regard  to  the 
importance  of  his  evidence,  and  whether 
the  statement  is  signed  or  unsigned, 
whether  the  name  and  address  of  the 
witness  has  been  disclosed,  or  whether 
he  has  been  interviewed  by  the  defence. 

3)  The  ability  of  the  Provincial  Court 
Judge  to  assess  the  sufficiency  of  the 
evidence  of  the  witness  for  the  purpose 
of  s.  475  on  the  basis  of  written 
documentation  rather  than  oral  evidence. 

4)  Whether  there  is  reason  to  believe 
that  the  examination  of  the  witness 
might  result  in  the  discharge  of  the 
accused. 

5)  Whether  in  all  the  circumstances 
the  examination  of  the  witness  is 
essential  to  a  fair  trial. 


It  is  contemplated  by  the  Committee  that  on  a 
motion  for  discharge  the  Provincial  Court  Judge  will  have 
before  him  all  the  material  which  had  been  filed  and  that 
he  will  apply  the  test  enunciated  in  United  States  v.  Sheppard 
(1976),  30  C.C.C.  (2d)  424;  namely,  whether  there  is  any 
evidence  upon  which,  if  believed,  a  reasonable  jury  properly 
instructed  could  return  a  verdict  of  guilty. 
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The  Committee  also  contemplates  that  on  an  appli¬ 
cation  to  require  a  witness  to  be  examined  under  oath,  the 
Provincial  Court  Judge  will  have  the  entire  disclosure 
material  before  him,  to  enable  him  to  properly  exercise  his 
discretion  whether  the  interests  of  justice  in  all  the 
circumstances  require  that  the  witness  be  examined  under 
oath.  The  statement  of  a  witness,  standing  alone,  might  be 
lacking  in  sufficient  particularity,  but  considered  along 
with  statements  of  other  witnesses  and  other  written  material, 
might  provide  the  defence  with  sufficient  information  as  to 
the  nature  and  content  of  the  witness's  evidence  without  the 
necessity  of  having  the  witness  examined  under  oath.  Where 
the  Provincial  Court  Judge  grants  leave,  he  should  be  empowered 
in  his  order  requiring  a  witness  to  attend  for  examination 
under  oath  to  specify,  where  appropriate,  the  scope  of  the 
examination. 

The  Committee  gave  careful  consideration  whether 
there  should  be  a  right  of  appeal  from  the  refusal  of  the 
Provincial  Court  Judge  to  require  that  a  witness  be  required 
to  attend  for  examination  und^r  oath.  The  Committee  concluded 
that  there  should  be  no  right  of  appeal.  Provision  for  an 
appeal  would  add  another  layer  of  proceedings  which  would  be 
productive  of  further  delay. 


-27 


The  Committee  is  of  the  view  that  any  review  of  the 
Provincial  Court  Judge's  decision  not  to  require  a  witness  to 

•s. 

be  examined  under  oath  can  more  appropriately  be  dealt  with 
by  the  trial  judge.  The  application  should  be  made  before 
the  trial  judge  on  adequate  notice.  The  trial  judge  would 
have  a  range  of  sanctions  at  his  disposal,  including  adverse 
comment  on  the  failure  of  the  Crown  to  make  adequate  disclosure 
or,  if  necessary  in  the  interest  of  justice,  the  power  to 
declare  a  mistrial.  In  addition,  if  he  considers  that  the 
disclosure  is  inadequate  he  could,  for  example,  require 
further  disclosure  and  adjourn  the  trial  to  enable  the  defence 
to  prepare  for  trial.  He  could,  where  he  considers  it  desirable 
that  a  witness  be  examined  under  oath,  direct  the  examination 
to  take  place  before  him  in  a  voir  dire  type  of  procedure; 
such  a  procedure  would  be  in  harmony  with  the  proposed  omnibus 
legislation  to  permit  voir  dire  to  be  held  prior  to  the  trial 
to  determine,  for  example,  the  admissibility  of  a  confession. 

The  Committee  recommends  that  legislation  implementing 
a  committal  for  trial  and  disclosure  system  to  replace  the 
present  preliminary  hearing  should  not  be  enacted  until  the 
proposed  system  has  been  in  force  on  a  voluntary  basis  for  a 
sufficient  length  of  time  to  permit  an  assessment  to  be  made 
of  its  operation  and  sufficiency. 
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The  Committee  wishes  to  express  its  thanks  to  Mr. 
Boris  Krivy,  Q.C.,  and  Miss  Nancy  Kastner  for  the  invaluable 
assistance  that  they  have  rendered  to  the  Committee. 


Dated:  March  16,  1982. 
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SCHEDULE  "A” 


OUTLINE  or  A  PROPOSED 
COMKITTAL  FOR  TRIAL  AND  DISCLOSURE 
SYSTEM  TO  REPLACE  THE  PRESENT 
PRELIMINARY  HEARING  AND  RELATED  PROCEDURES 


Prepared  by  the  Criminal  Law  Division 
Ministry  of  the  Attorney  General 
for  Ontario.  March  12,  1981. 


Compelling  Appearance  of  Accused; 

A.  Process  Issues;  Appearance  Notice, 
Summons  etc. ,  or  Arrest  and  Judicial 
Interim  Release  hearing. 

B.  Basic  information  is  provided  to 

no  ",  V.ao  ipoearancs 

^  W-  O  Vr'  A  C  A  t  4»-  4  *■  '  *  ’  ~  **  i  '  t  -  ft.  —  - 

release  hearing.  This  will  be  t^O;en 
from  revised  police  occurrence  report 
in  the  manner  suggested  in  the  draft 
"Guidelines  to  Crown  Attorneys  and 
other  Crown  Counsel"  dated  February  27, 
1981,  paragraph  5,  attached  hereto. 

C.  Interval  required  by  accused  to  retain 
Counsel: 

NOTE: 


1)  This  period  of  time  traditionally 
causes  much  delay.  The  Crown  is  not 

in  a  position  to  force  accused  p>€rsons  or 
theirlegal  representatives  to  expedite 
this  period  of  time.  The  Court,  however, 
is  in  an  excellent  position  to  shorten 
this  period  but  has  not  demonstrated  a 
willingness  to  do  s-o  by  enforcing  reasonable 
time  limits.  One  reason  why  the  Provincial 
Court  has  been  reluctant  is  because  the 
Court  of  Appeal  has  n.ide  it  clear  that  a 
Provincial  Court  should  safeguard  the  right 
of  an  accused  to  counsel  of  his  choice. 

2)  The  provisions  of  Part  of  .he 
Criminal  Code  should  contain  a  specific 
reference  to  the  ability  of  the  Judge 
(or  the  Justice)  to  proceed  without 
counsel  where  he  is  satisfied  that  the 
accused  has  had  a  reasonable  opportunity 
to  obtain  counsel  of  his  choice  who  is 
prepared  to  proceed  to  Stage  within  a 
reasonable  period  of  tirae. 

3)  An  alternative  to  the  Court  ^enforcing 
reasonable  time  lirritE  at  this  stage  is 
for  the  federal  governrrent  to  enact 
Statutory  time  limit;;.  i it  proposes 

do  th  t:-'  i".  ':Z  place  where 
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Staoe  II  First  Provincial  Court  Appearance  ^fter  Stage  1; 

A.  Accused  appears  with  Counsel  or  with 
written  consent  of  Counsel  to  be 
noted  as  Counsel  of  record  and  to  set 
time  limits  and  dates  as  hereinafter 
noted.  .  . 

OF 

Accused  appears  without  Counsel, 
prepared  by  himself  to  set  time  limits 
and  dates  as  hereinafter  noted. 

AND 

B.  Time  limiits  set  for  Stages  III , 

V  A.  and  V  B . ,  and 

C.  Dates  set  for  Stages  IV  and  VI . 

KOTE; 

This  Court  Appearance  should  be  held  in 
a  Court  that  commences  at  9.00  a.m.  so 
that  Counsel  will  not  be  prevented  by 
reason  of  other  court  appearances  from 
attending. 


Stage  III  Upon  the  request  of  Counsel  or  his  agent, 

disclosure,  either  orally  or  by  access  to 
documents,  or  in  writing  where  possible 
of  X 

(a)  a  copy  of  any  written  statement  by 
the  accused  to  a  i>erson  in  authority  and 
disclosure  of  any  oral  statement  made  by 
the  accused  to  a  person  in  authority 

of  which  the  Crown  is  aware  and  which 
the  Crown,  at  the  time  of  disclosure, 
intends  to  tender  as  part  of  the  Crown's 
case-in-chicf  at  trial  or  an  undertaking 
to  provide  s^une  when  available; 

(b)  a  copy  of  relevant  laboratory  and/or 
scientific  reports  if  available  or  an 
Undertaking  to  produce  sajne  when  available; 

(c)  disclosure  of  the  accused's  criminal 
record; 

(d)  a  copy  of  any  medical  report  which 
relates  to  the  accused  or  the  victim  and 
which  is  directly  relevant  to  the  charge (s) 
or  mn  undertaking  t.o  produce  same  when 
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(e)  photos »  films  and  other  documents 
Intended  to  be  entered ;  where  preparation 
and  resources  perrr.it  and  the  nature  of  the 
exhibits  suggest  it  is  reasonable  for  the 
Crown  to  provide  copies  they  should  be 
provided;  in  other  cases,  an  opportunity 
to  inspect  will  be  sufficient;  even  in 
those  cases  where  it  is  appropriate  to 
provide  copies,  it  is  recognized  that  it 
will  often  not  be  possible  to  provide  such 
copies  at  this  early  date  in  which  event 
an  undertaking  to  produce  prior  to  the 
preliminary  hearing  or  trial  will  be 
sufficient; 

(f)  an  outline  or  synopsis  of  the  evidence 
of  the  witnesses  whom  the  Crown,  at  the  time 
of  disclosure,  intends  to  call  as  part  of 
the  Crown's  case-in-chief  at  trial;  a 
verbal  outline  or  synopsis,  with  a  reasonable 
opportxnity  to  take  notes  shall  be  sufficient 
for  the  purpose  of  providing  counsel  with 
sufficient  information  to  set  a  date  to 
proceed  with  a  trial  or  preliminary  hearing 
as  the  case  may  be;  if  a  written  outline 

or  synopsis  is  available  at  this  early  stage, 
it  may  be  provided  in  lieu  of  a  verbal  outline 
or  synopsis; 

(g)  any  further  inforrr.ation  Crown  Counsel 
considers  appropriate  including,  where 
circum.stances  warrant,  the  names  and 
addresses  of  witnesses  whom  the  Crown  at 
the  time  of  disclosure  proposes  to  call  as 
part  of  the  Crown's  case-in-chief  at  trial; 
in  any  case  where  nair.es  and  addresses  of 
witnesses  are  provided,  the  police  should 
be  asked  to  contact  the  witness  to  advise 
the  witness  of  the  fact  that  he  or  she  may 
be  contacted  by  the  Defence  and  that  it  is 
up  to  the  witness  to  decide  if  he  or  she 
wishes  to  be  interviewed. 


gtage  IV  Second  Provincial  Court  Appearance  with 

Counsel  -  Election  by  Accusedl 

A.  (i)  Accused  elects  trial  by 

Kagistrate  and 

(ii)  Date  set  for  Stage  VIII 


(iii)  Trial  date  set  (Stage  IX). 
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B.  Accused  elects  trial  by  Judge  and 
Jury,  or  by  Judge  alone ,  (and 
Section  427  offences) • 


Stage  V 


KOTE;  Khere  accused  elects 
trial  by  Magistrate# 

Stages  V  B#  ^  and 

VII  arc  oir.itteH. 


Stage  V 

Part  A. 


(i)  Provision  by  Crown  to 
Defence  of  copies  of  written 
material,  if  any,  that  Crovrn 
intends  to  file  on  Conr.ittal 
Hearing.in  the  event  that  accuse 
elects  trial  in  higher  Court, 
or  in  the  event  that  trial  in 
Supreme  Court  is  required. 

(ii)  Notice  by  Crown  to  Defence 
of  viva  voce  evidence  intended 
to  be  called  by  Crown  on 
Committal  Nearing. 


NOTE; 

1)  The  "written  material" 
referred  to  above  will  take 
the  form  of; 

(a)  signed  written  statements; 


-  or  - 

(b)  synopses  of  the  witnesses' 
statements  prepared  by  the  Cro\ 

-  or  - 

(c)  "will  say"  statements; 

-  and  - 

(d)  copies  of  exhibits  identi 
by  the  evidence  contained  in 
(a) ,  (b)  or  (c)  above; 

2)  It  is  hoped  that  by  reduc 
Court  time  for  Crown  Attorneys 
and  police  officers,  more  time 
will  be  available  out  of  Court 
to  be  used  to  obtain  more  acti 
signed  written  statements  or 
synopses  prepared  by  the  Crowi 
rather  than  "will  say"  statem( 
for  provision  to  the  defence  i 
etaoe  and  for  filing  at 
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procedure  such  as  this  evolves 
and  more  preparation  time  is  made 
available,  it  is  not  only  contrary 
to  the  best  interest  of  the 
administration  of  justice  but 
virtually  impossible  to  confine 
such  written  material  to  actual 
signed  written  statements.  It 
is  as  much  in  the  Crown's  interest 
as  in  the  accused's  to  obtain  as 
many  actual  signed  written  state¬ 
ments  as  possible  at  this  stage 
but  the  best  interest  of  the 
adm.inistration  of  justice  demand 
that  the  signed  written  statements 
not  be  obtained  in  a  hurried  fashion. 

3)  No  Court  Appearance  required  at 
Staoe  V  A. 


Part  B. 

Notice  by  Defence  to  Crown  of 
viva  voce  evidence  intended  to  be 
called  by  Defence  on  Comm.ittal 
Hearing . 

NOTE; 

No  Court  Appearance  required  at 
Stage  V  B. 

gtage  VI  -  Third  Provincial  Court 

Appearance  with 
Counsel ; 

(i)  Crown  files  "written 

material”  with  Court,  and 

(ii)  viva  voce  evidence  called 

by  Crown  and/or  Defence,  and 

(iii)  Committal  Hearing  based  upon 

the  viva  voce  evidence,  if  any, 
and  written  material,  filed,  end 


(iv)  in  event  of  comnittal, 
remand  to  Assignment  or 
other  trial  Court. 

NOTE; 

See  Appendix  "A"  attached  for 
provisions  applicable  to 
Comm.ittal  Hearing. 


Stage  VII  -  First  appearance  in 

Trial  or  Assignmer.t  • 
Court#  and 

(i)  date  set  for  Stage  VIII  and 
(ii)  trial  date  set.  (Stage  IX). 


•  Stage  VIII  Additional  disclosure#  if  any  by  the  Crown 

prior  to  trial;  the  Crown  at  this  stage 
should  provide  either  actual  signed  written 
statements#  or  synopses  of  evidence  of 
witnesses  prepared  by  the  Crown#  or  "will  say" 
statements  with  respect  to  any  witness  who  at 
the  time  of  this  disclosure#  the  Crown  intends  to 
call  at  part  of  the  Crown's  case  at  trial#  if 
such  written  material  was  not  provided  to  the 
defence  earlier  at  Stage  V  A#  unless  in  the 
opinion  of  the  Crown  there  are  extraordinary 
circumstances  which  maXe  such  disclosure 
inappropriate • 
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APPENDIX  •A*’ 


(i)  Written  material  filed  will  be  deemed  to  be 

•evidence**  for  purposes  of  the  comjr.ittal  test. 

(ii)  There  would  be  no  requirement  for  compliance  with 
any  formal  •notice"  or  voir  dire  requirements 
prior  to  the  receipt  by  the  Court  of  written  or 
oral  evidence. 

(iii)  All  evidence  tendered,  whether  written  or  oral, 

shall  be  admissible  unless  the  Court  is  satisfied 
that  there  would  be  no  arguable  basis  for  its 
admission  at  trial. 

(iv)  Neither  the  Crown  nor  the  defence  would  be  permitted 
to  call  viva  voce  evidence  of  any  witness  in  respect 
of  whom,  the  Crown  filed  written  material. 

The  present  test  for  committal  for  trial  as  in 
U.S.A.  vs.  Shephard  would  rem.ain. 


(v) 
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February  27,  19S1 


CUJDHLIKKS  TO  CROW  ATTORNEYS  AND  OTHER  CROWN  COUNSEL 
IN  TJir.  MINISTRY  OV  TUT;  ATTORNHY  CUNERAL  KITH  RESPECT 
TO  PISCLOSURE  BY  THE  CROV’N  IN  CRIMINAL  CASES 

Introduction 

1.  It  is  recoj^nized  that  tenerally  there  is  a 

duty  on  the  Crown: 

(a)  to  disclose  the  Crown's  case; 

and  (b)  tnahe  defence  aware  of  the  existence 

of  any  other  evidence  relevant  to  the 
aiain  issues  which  nay  be  helpful  to 
the  defence  and  which  is  worthy  of 
consideration  by  the  Court  but  which 
the  Crown  nay  not  intend  to  call  as 
part  of  its  case. 

These  guidelines  are  intended  to  provide  a 
method  of  nakint  such  disclosure. 

It  is  recoijniied  that  the  precise  mechanics 
or  procedures  adopted  in  carrying  out  these  jiuidelints 
will  vary  from  jurisdiction  to  jurisdiction  threu^hout 
the  Province  and  will  be  determined  by  the  local  Crown 
Attorney  in  accordance  with  local  Crown  and  Police 
resources  and  with  the  needs  of  the  local  Defence  Bar. 

Generally,  disclosure  with  respect  to  summary 
conviction  and  hybrid  offences  need  not  be  as  formalized 
•s  with  other  indictable  offences. 
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|•3r5l  Appc:<T‘m'>cc  Pit? closure 

5. (fl)  Where  resources  and  personnel  permit  the  accused 

should  be  provided  at  the  time  of  his  first  appearance 
wit])  a  document  similar  in  nature  to  Appendix  "A”  to 
these  i;uidelines. 


(b)  IVJiere  resources  and/or  personnel  are  insufficient 

to  provide  such  a  document,  the  Crown  should  tahe  every 
reasonable  step  necessary  to  ensure  that  any  accused  or 
Jiis  counsel  or  counsel's  ai;cnt  wJio  scehs  such  information 
at  or  near  tJjo  time  of  tiie  first  appearance  is  given 
sucii  information  orally. 


disclosure  Sufficient  to  F.nablc  Counsel  to  Set  a  Date  to  Proceed 

6.  As  soon  as  possible  after  the  first  appearance 

and  in  any  event  before  tJie  date  set  for  the  purpose  of 
setting.  41  date  (which  in  sojne  jurisdictions  is  referred 
to  as  an  assignment  court  date),  the  Crown,  at  tlic  rcqucsi 
in  writing  of  counsel  for  the  accused  or  counsel's  agent, 
should  provide  the  following: 

(a)  a  copy  of  any  written  statement  by  the 
accused  to  *a  person  in  authority  and 
disclosure  of  any  oral  statement 'iiiadc 
by  the  accused  to  a  person  in  authority 
of  which  the  Crown  is  aware  and  which 


the  Crown,  at  the  time  of  disclosure, 
intends  to  tender  as  part  of  the  Crown’s 
casc-in-chief  at  trial  or  an  undertakinfi 
to  provide  same  when  available; 

(b)  a  copy  of  relevant  laboratory  and/or 
scientific  reports  if  available  or  an 
undertaking  to  produce  same  when  available; 

(c)  disclosure  of  the  accused’s  criminal  record 
and,  where  in  the  Crown  counsel ‘s  view  relevant , 
the  criminal  record  of  any  witness; 

(d)  a  copy  of  any  medical  report  which  relates 
to  the  accused  or  the  victim  and  which  is 
directly  relevant  to  the  charge Cs)  or  an 
undertaking  to  produce  same  when  available; 

(e)  photos,  films  and  other  documents  intended 

to  he  entered:  where  preparation  end  resources 
permit  and  the  nature  of  the  exhibits 
suggest  it  is  reasonable  for  the  Crown 
to  provide  copies  they  should  be  provided; 
in  other  cnscs,  an  opportunity  to  inspect 
will  be  sufficient;  even  in  those  cases  where 
it  is  appropriate  to  provide  copies,  it  is 
recognised  that  it  will  often  not  be  possible 
to  provide  such  copies  at  this  early  date  in 
which  event  an  undertaking  to  produce  prior  to  the 
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preliminary  licarini;  or  trial  will  be 
sufficient; 

(f)  an  outline  or  synopsis  of  the  evidence 
of  the  witnesses  whom  the  Crown,  at  the 
time  of  disclosure,  intends  to  coll  as 
part  of  the  Crown's  case-in-chief  at  trial; 
a  verbal  outline  or  synopsis,  with  a 
reasonable  opportunity  to  tal^e  notes 

• 

shall  be  sufficient  for  the  purpose  of 
providin^i  counsel  with  sufficient  information 
to  set  a  date  to  proceed  with  a  trial  or 
preliminary  hearing*  as  the  case  may  be; 
if  a  written  outline  or  synopsis  is  available 
at  this  early  sta^e,  it  may  be  provided 
in  lieu  of  a  verbal  outline  or  synopsis; 

(^)  any  further  inforwiation  Crown  counsel 
considers  appropriate  including,  where 
circumstances  warrant,  tlic  names  and 
addresses  or  witnesses  whom  the  Crown 
at  tJie  time  of  disclosure  proposes  to 
call  as  part  of  the  Crown's  casc-in-chief 
at  trial;  in  any  case  where  names  and 
addresses  of  witnesses  are  provided, 
the  police  should  be  asVed  to  contact  the 
witness  to  advise  the  witness  of  the  fact 
tJuit  he  or  she  auiy  be  contacted  by  the 


s 


DcTcftCC  unC  that  it  up  to  the 
witness  to  decide *if  he  or  she 
wishes  to  be  interviewed. 

rurthcT  nisclosurc  I’rJor  to  the  J)iitc  Set  to  Proceed  witJi  u 
rrcliminnvy  tlcarinu  or  TriiO _ _ 

Fulfil  any  underiahin^s  uiade  pursuant  to 
(b) ,  (d)  and  (c*)  above. 

(b)  In  sunujiary  conviction  and  hybrid  aaatters 
the  verbal  outline  or  synopsis  of  the  evidence  of 
tx'iinesses  provided  in  the  aianner  described  in  para^rap]) 

6(f)  above  to^etlier  with  the  disclosure  provided  pursuant 
to  para;;arp];  S  shall,  as  a  general  rule,  be  sufficient 

if  J)cfej)ce  counsel  Jias  been  sufficiently  inforwed  in  that 
wjanner  prior  to  tJie  settini;  of  the  date  to  proceed. 

(c)  In  indictable  (non-hybrid)  matters.  Crown  counsel 
s])ould,  at  tiie  request  in  writin;;  of  counsel  for  the  accused 
or  counsel’s  a;;cnt,  provide  a  written  outline  or  synopsis 

of  the  evidence  of  tlie  witnesses  whom  tlie  Crown,  at  the 
time  of  disclosure,  intends  to  call  as  part  of  the  Crown's 
case  at  trial,  unless  in  the  opinion  of  the  Crown  there 
nre  cxi  r.'iord  i n.iry  circumstances  wl>ich  juaVe  such  disclosure 
inappropriate,  finch  a  written  outline  or  synopsis  may  tahe 
the  form  of  a  document  prepared  for  tl»c  purpose  of  disclosure, 
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copies  of  "WjU  Says*',  or  where  considered  appropriate 
by  Crown  counsel,  copies  of  atatements  of  the  witnesses  ' 
vJ)ich  have  been  reduced  to  writing.* 

B.  Crown  counsel,  in  his  discretion,  shall  detcrjnine 

how  disclosure  prior  to  the  preliminary  hearing  or  trial 
can  be  made  to  an  unrepresented  accused. 

9.  It  is  expected  that  althoup^h  Defence  counsel  w*ill 

use  his  own  discretion  as  to  what  portion  of  the  content  of 
written  disclosure  he  will  communicate  to  his  client,  it  is 
expected  that  he  will  refrain  from  providing  such  written 
disclosure  or  copies  thereof  to  his  client. 

ID.  It  is  expected  that  when  the  written  disclosure 

is  in  the  form  of  a  "Kill  Say"  or  synopsis: 

(a)  Defence  counsel  will  refrain  from  any 

attempt  to  treat  such  written  disclosure 
as  a  statement  made  in  writing  or  reduced 
to  writing  for  purposes  of  s.lO  of  the 
Canada  Evidence  Act,  or,  for  the  purpose 
of  similar  cross-examination  at  a 
preliminary  inquiry; 

and  (b)  if  counsel  chooses  to  cross-examine  on  the 
content  of  the  document,  he  will  refain 
from  doing  so  without  first  applying  to 
the  Court  to  have  the  jury  excluded  for 
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tl)c  purpose  of  determine;  vhether  the 
"Kill  Say"  ststenents,  is  a  notation  of 
a  prior  oral  statement  relative  to  the 
subject  matter  of  the  case  and  inconsistent 
vith  the  vitness*  present  testimony 
so  as  to  permit  cross*examination  pursuant 
to  s.ll  of  the  Canada  Evidence  Act. 

In  indictable  (npn^hybrid)  matters  it  is 
that  after  receiving;  the  disclosure  referred 
Defence  counsel  will  advise  the  Court  and  the 
Crown,  prior  to  the  date  set  to  proceed,  the  forum  in 
which  his  client  elects  to  be  tried. 


11. 

expected 
to  above 


NOTH: 


HXPi.AKATION  OP  APPENDIX  «'A*' 


The  attached  document  is  a  blanX  version  of  a 
document  vl)ich  is  used  in  Scurborou^ih.  It  is  created 
by  placin;:  a  pre-printed  template  over  the  police 
occurrence  report  and  photostatin;;  with  the  result 
tJifJt  the  unnecessary  and  inappropriate  parts  of  tlic 
police  report  are  removed  and  replaced  with  the  Notices 
to  the  Accused. 

by  the  »^ordin;;  of  s.SCal  of  the  Guidelines, 
it  is  intended  that  cacJ^  jurisdiction  wou3d  try  to 
develop  its  owji  mec liuiiism  for  creatin;;  a  document 
which  wouJd  serve  the  purpose.  It  is  not  suggested 
that  the  document  must  be  precisely  the  same  as  this  one. 
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TAKE  KOTICn  TtlAT  you  are  hereby  provided  with  a  brief 
sujiviiary  of  the  fucts  disclosed  at  this  time  by  the  police 
invest iftstioji  without  prciudice  to  the  C^o»^7^  subsequently 
in  these  proceedings.  This  swivnary  is  prepered  by  the 
police  and  shelVnot  be  considered  as  particulars  or 
disclosure  of  the  Crowji's  Case. 
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SU//J/4ARY  OF  alleged  facts 


AND  FUKTilEKTAKC  NOTJCE  ThlAT  disclosure  of  the  Crown's  case 
be  obtained  by  your  counsel,  If  any,  upon  hu  attendance  by  appointment 
with  the  DUTY  CROWN  COUNSEL  during  normal  office  noun  at  2911 
Ei;linton  Avenue  £ait»  Scarborough.  0‘cIcpJ»onc  7i7-2HUC) 

You  arc  adviKd  co  deliver  thu  notice  forihv/Ith  to  your  counsel. 
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HIKIsTkY  of  IHc  ATl'OWsEY  GENERAL 

SCHEDULE  "B" 

CROh'K  attorkey  system 

WORKLOAD/ RESOURCES 


Prcv.  Court*  -  C.C.C.; 
299,542  312,627 

Fr«l.  Hearing*: 

10,197  12,022 


325,495  556,194 


15,801 


16,105 


County  6  01st.  Crts.  -  Criminal  Matters; 

4,3S0E  4,86SE  S,449  6,525 


Crown* : 


184 


190 


192 


200 


555,170 


19,515 


7,817 


208 


570,860  389,403 
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28,100 
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On  Friday  Oetebor  2ndA9fll  *ppra)d»«triy  11, Wp^' 

on  infoimtinn  rotoiiedi'tiilir^^.tins  offin.r.  ott.ndod  .t  tho  Pin.a--«- 

T„,ra  «hieb  i»  3^»ted'^>5^,'o«?o  Stro.'t  W.it., 

'  -{’  ■  ;^'Ib»  *ocu««d  boforo  tho  court  caaUd  »t  a  tf.bi'j 
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Xho  aoeuaed  was  invostiaatsd  and  readily  addilttrl 
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4275^00  to  £ot  lopo  iPonoy  to  apond^._^ 
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For  further  informstion  on  this  ceso,  have 
:  your  Legal  Representative  conccot  the 
!  Crown  Attorne/s  Office  aL 
i  S55-7349  965 -7500. 
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